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PROBATE COURT
Docket No. 61500

STATE OF MAINE
YORK, SS.

)
)
)
)

ESTATE OF HARTLEY W. MASON

CHARITABLE TRUSTEES'
.PETITION FOR AUTHORITY
TO SELL REAL ESTATE

)

To the Honorable Robert M. A. Nadeau, Judge of Probate, within
and for the County of York, respectfully represent James S. Erwin,
Ala H. Reid, and Mary Andrews, all of York, County of York and
State of Maine, duly appointed Trustees under Article 7 of the Last
Will and Testament of Hartley W. Mason (hereinafter referred to as
the "Will") and Trust created therein (hereinafter referred to as
the "Article 7 Trust"), who appear and state as follows:
1.
Your Petitioners
(hereinafter referred to as the
"Charitable Trustees) are the so-called Charitable Trustees of the
Article 7 Trust created in the Will.
2.
The Petitioners'
predecessors,
so-called Successor
Trustees under Articles 7 and 9 under the Last Will and Trusts
created in said Will (hereinafter referred to as the "Successor
Trustees"),
petitioned . this Court on August 20,
1987,
for
instructions. After notice, appointment of Merton G. Henry, Esq. as
Guardian Ad Litem, hearing and receipt of written memorandum from
all parties in interest, this Court issued its Order and Decision
on January 11, 1990, sustaining the Last Will and Testament and the
Trusts created therein and made other findings and orders.
3. Following this Court's decision an appeal was taken by the
Guardian Ad Litem to the Supreme Judicial Court and on August 8,
1990, the Law Court sustained the Order and Decision of this Court
in all respects, thereby sustaining the Last Will and Testament and
the Trusts created therein.
Newick v. M a s o n . 581 A.2d 1269 (Me.
1990) (copy attached hereto as Exhibit A ) .
4. The Article 7 Trust created in the Will provided for the
maintenance of certain real property held by the Trustees located
on both sides of Route 1-A, also known as York Street, in York
Harbor, for the benefit of certain named beneficiaries.
The
property on the northerly side of the road contained two
residential dwellings, including the so-called Half House, and two
commercial buildings.
The property on the southerly side of the
road was a large ocean front parcel with seven buildings, most of
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which were used as residences.
Until the death of the last named
beneficiary of the Trusts, the properties were rented by the
Successor Trustees, and the net income was paid to certain named
beneficiaries in accordance with the Will.
By 1991, the only
remaining life beneficiary was Dr. John T. Mason, Jr. Copies of
plans of the Trust properties are attached hereto as Exhibit B (on
the northerly side of Route 1-A) and Exhibit C (on the southerly
side of Route 1-A).
5. The Successor Trustees filed a Petition For Authority To
Sell Real Estate with this Court dated September 18-, 1991, seeking
authority to sell a portion of the real estate located on the
northerly side of Route 1-A, known as the Half House, in order to
pay certain legal fees incurred in the litigation described in
paragraph 2. above. The Attorney General was given notice of the
Petition, due to the charitable nature of the Trust, and concurred
with the sale.
Since the validity of the Will and Trusts created
therein had been established by the decision of the Supreme
Judicial Court in Newick v. Mas o n . 581 A. 2d 1269, further notice
to the heirs of Hartley W. Mason was not required. The Guardian Ad
Litem, Merton G. Henry, Esq., consented to the Petition.
On
December 6, 1991, this Court granted the Petition and entered an
Order Approving Sale of Real Estate.
6. On September 20, 1993, the life beneficiary, Dr. John T.
Mason, Jr., died, at which time the Trusts changed status.
On
November 10, 1993, this Court found that a charitable trust, the
Hartley Mason Reservation Trust, came into existence upon the death
of Dr. John T. Mason, Jr. Under the terms of the Article 7 Trust,
William H. Layman, then Chairman of the Town of York Board of
Selectman, became a Trustee; this Court appointed James S. Erwin
Co-Trustee; and a third Co-Trustee, Ala Reid, was appointed by
James S. Erwin and and William H. Layman.
7.
In accordance with the Will, after the death of the last
life beneficiary, the Successor Trustees conveyed all the real
estate owned by the Trust to the Charitable Trustees by Trustee's
Deed dated January 20, 1994, recorded in the York County Registry
of Deeds in Book 6961, Page 276.
A copy of the deed is attached
hereto as Exhibit D.
8. Under the terms of Article 7 of the Will, after the death
of the last of certain named beneficiaries, the so-called Hartley
Mason Reservation Trust came into being, and the
Charitable
Trustees are directed to remove all of the buildings from the
premises and the land is to be dedicated for its use as a public
pleasure ground forever.
Specifically, Article 7 provides:
....upon the decease of the survivor, I give and devise said
real estate to three trustees one of whom shall be the
chairman of the board of Selectmen of the town in which said
real estate is located, one to be appointed by the Judge of
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Probate of York County, Maine, and the third to be selected by
the two already mentioned, provided that the two last named
shall always be residents and property owners of the immediate
locality where the real estate is situated, said trustees
shall hold said real estate in trust for the purpose of a
public pleasure ground forever, and for no other use whatever
to be designated and known as Hartley Masons reservation. All
buildings excepting those used for bathing purposes or
incidental thereto shall be removed soon as possible no
buildings thereafter shall ever be -erected thereon for
residential or business purposes except for public convenience
and recreation all income received from bathing houses-beach
and other privileges after paying all taxes on the property
and other expenses shall be expended to improve and beautify
the property for public enjoyment forever....
9.
Because the Half House had not been sold by the Successor
Trustees prior to Dr. John T. Mason, Jr.'s death, and because the
substantial
legal
fees approved by this
Court were
still
outstanding, the Charitable Trustees requested and obtained an
Order Approving Sale of Real Estate dated June 7, 1994 from this
Court, authorizing the sale of the Half House by the Charitable
Trustees. By Trustees' Deed dated June 16, 1994, recorded in the
York County Registry of Deeds in Book 7 085, Page 69, the Charitable
Trustees sold the property known as the Half House to Joseph T.
Dominguez and Garry B. Dominguez. A copy of the deed and the Order
Approving Sale of Real Estate dated June 7, 1994, recorded in said
Registry in Book 7085, Page 68, are attached hereto as Exhibits E
and F, respectively.
The proceeds were placed in the so-called
Article 7 Trust, which applied them to the outstanding attorney's
fees.

10. Under the terms of Article 7 of the Will, after the death
of the last income beneficiary, the Charitable Trustees are to
receive the income from the Article 9 Trust, and are to expend all
income of the Charitable Trust in furtherance of the Charitable
Trust's purposes, including removal of the buildings, improving and
beautifying the property for the benefit of the public, and
maintenance of the public pleasure ground. The Charitable Trustees
are expressly authorized to use "all income received from bathing
houses" for the Trust's purposes.
11. At the time of Hartley W. Mason's death in 1925, and for
decades thereafter, there were several public bath houses on the
Trust property facing the Atlantic Ocean.
The bath houses were
irreparably damaged by the Blizzard of 1978, and were gone by the
time of the creation of the Charitable Trust in 1993. Since their
appointment in 1993, the Charitable Trustees (including successor
Trustees as the Chairmanship of the Board of Selectmen has changed)
have embarked upon a plan of development of the Hartley Mason
Reservation, including demolition and removal of all the buildings
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12.
The Charitable Trustees delayed the removal of the
buildings for three years, in order to accumulate the rental income
from the properties to fund the demolition and development of the
public park.
Since 1995, the Trustees have expended in excess of
$170,000.00 in furtherance of the Article 7 Trust's express
charitable purposes, including demolition and removal of all seven
buildings and accessory structures from the ocean front parcel,
grading, filling, landscaping, planting, and fence construction
along Route 1-A.
A copy of a plan of the proposed public park is
attached hereto as Exhibit G.
13.
In accordance with the Will of Hartley Mason,
the
Charitable Trustees plan to erect a simple, handicapped accessible
bath house on the beach for public use, with changing rooms and two
toilets, but any income that might be received would be too little
to carry the Trust's ongoing expenses, including basic maintenance
and care of the grounds.
14.
The current and anticipated income from the Article 9
Trust, together with anticipated income from all other sources, is
insufficient to permit the Charitable Trustees to establish,
operate and maintain the public park in a manner contemplated by
the Will. The Charitable Trustees'
Proposed Operating Budget
indicates an operating annual deficit of $14,100.00. A copy of the
Proposed Operating Budget is attached hereto as Exhibit H.
15.
The Charitable Trustees are currently receiving rental
income from the buildings located on the northerly side of Route 1A, but such income will terminate when, as required by the terms of
the Will, the Charitable Trustees have to demolish and remove the
buildings and utilize the property as part of the public park. The
property located on the northerly side of Route 1-A
is not a
necessary part of the public pleasure ground as envisioned by
Hartley Mason, nor will the property contribute in any substantial
way to the character of the public park. The Charitable Trustees
do not currently have the funds necessary to demolish and remove
the buildings and regrade and landscape the property into the park,
nor is their financial situation likely to improve in the
forseeable future.
In the meantime, the Trustees must continue to
keep the buildings insured and properly maintained until the
current financial dilemma is resolved.
16.
The Charitable Trustees obtained an appraisal of the
property located on the northerly side of Route 1-A in December,
1996, indicating a value of $232,000 if sold as one parcel, and
$305,000 if sold as three individual economic units. The property
is a portion of the premises conveyed by Nathaniel W. Goodwin to
Hartley W. Mason by deed dated October 19, 1894, and recorded in
the York County Registry of Deeds in Book 4 64, Page 131, and is
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also a portion of the fourth numbered lot or parcel of land
described in a Trustee's Deed from Mason Newick and John T. Mason,
III, Successor Trustees, to William H. Layman, James S. Erwin, and
Ala H. Reid, Charitable Trustees, dated January 20, 1994, and
recorded in said Registry in Book 6961, Page 276, a copy of which
deed is attached hereto as Exhibit E.
17.
The solution to this economic problem, which will permit
the Charitable Trustees to fully develop, operate and maintain a
public pleasure ground for the benefit of the public on the most
important and scenic Trust property,
thereby -fulfilling the
specific charitable purposes of the Article 7 Trust, is to ask the
Court's permission to sell the property located on the northerly
side of Route 1-A.
The net effect will mean the establishment of
an endowment fund to be used for the continued operation and
maintenance of the Public Pleasure Ground as contemplated by the
Will.
18.
The Attorney General, an interested party in this action
because of the charitable nature of the Trust, concurs with the
course of action requested herein.
See Exhibit I.
WHEREFORE, your Trustees request that after such notice and
hearing (if deemed necessary) the Court will authorize the present
Charitable Trustees under Article 7 to sell the real estate and
buildings located on the northerly side of Route 1-A in the Town of
York, County of York, State of Maine and to place the net proceeds
in a separate trust fund designated as a Mason Reservation
Development and Maintenance Fund to be used for such purposes at
the discretion of the Trustees.
Dated this 30th day of March,

1999.

MCEACHERN & THORNHILL

Dan W. Thornhill, Esq.
(Bar ID no. 266)
Counsel
for James
S.
Erwin, Ala H. Reid, and
Mary Andrews, Charitable
Trustees

McEachern & Thornhill
PO Box 360
Kittery, ME 03904
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State of M aine
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59 Preble Street
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T el: (207) 822-0260
Fa x : (207) 822-0259
TDD: (877) 428-8800

April 12,1999

Dan W. Thornhill, Esq.
McEachem & Thornhill
P .0 . Box 360
Kittery, Maine 03904
Re: Hartley W. Mason Trust
Dear Dan:
I am writing in response to your letter o f March 29,1999 addressed to Francis E.
Ackerman. I have read your letter and the enclosures. This office has no objection to
the trustees’ proposal set forth their petition for authority to sell real estate. If you require
anything further from this office, please feel free to call me.

Sincerely,

Linda Conti
Assistant Attorney General

P rh iic d o n R e c y c le d P a p e r

